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ARTICLE

Parallel Schemes of  Arrangement

Polina Lyadnova, Partner, and Sui-Jim Ho, Associate, Cleary Gottlieb Steen and Hamilton LLP, London, UK, and 
Edward Drummond, Partner, Bedell Cristin, Jersey, Channel Islands

Introduction

There has been continued growth in companies 
incorporated outside England using the scheme of  ar-
rangement regime contained in the UK Companies Act 
2006 to restructure debts governed by English law. But 
in what circumstances should the debtor also initiate a 
parallel (or mirror) scheme in the debtor’s home juris-
diction under its own local law? 

The purpose of  this article is to explore the use of  
parallel schemes of  arrangement, taking in particular 
the example of  a Jersey company with English law gov-
erned debts and operations worldwide. 

Scheme procedure

Jersey has its own scheme of  arrangement procedure. 
The scheme provisions contained in Part 18A of  the 
Companies (Jersey) Law 1991 are in near identical 
terms to Part XIII of  the UK Companies Act 1985 on 
which they are based, and remain similar to the current 
provisions in Part 26 of  the UK Companies Act 2006. 
In the context of  a debt restructuring, those provisions 
permit a compromise or arrangement proposed between 
a company and its creditors (or any class of  them), if  
approved by the requisite majority of  creditors and if  
sanctioned by the Court, to bind all creditors (or the 
relevant class of  creditors) whether or not they voted in 
favour. In this context, it can be seen as a form of  statu-
tory cram-down procedure, which can be used even 
where the contractual documents only permit amend-
ments with (for example) the unanimous consent of  all 
lenders. 

There are three key stages in implementing a scheme:1

1. An application to court for an order convening a 
meeting of  the creditors, or relevant class of  credi-
tors, to be considered at a ‘directions hearing’;

2. The creditors’ meeting at which the compromise is 
voted on; and 

3. Assuming the relevant majorities are obtained (a 
majority in number of  creditors or the relevant 
class of  creditors representing 75% in value), a 
further application to court for sanction to be con-
sidered at a ‘sanction hearing’. 

The scheme becomes effective on the delivery of  the 
Court order sanctioning the scheme to the Registrar of  
Companies for registration.

Why is English law relevant at all?

Under English common law, it is well established that 
a variation or discharge of  a contract (including via a 
composition with creditors) is only effective if  the con-
tract is varied or discharged under the law applicable 
to the contract. The earliest authority for this principle 
is the case of  Antony Gibbs and sons v La Société Indus-
trielle et Commerciale des Métaux (1890) 25 QBD 399 
where the English Court of  Appeal held that the French 
liquidation proceedings did not discharge a French 
guarantor from its liabilities under an English law 
governed guarantee. So in a case where the debt facility 
is governed by English law, the English courts expect 
any variation or discharge of  the debt (by a scheme or 
otherwise) to be carried out in accordance with English 
law. 

This is so irrespective of  the fact the borrower is 
incorporated in a foreign country and the law of  that 
foreign country has its own scheme of  arrangement 
procedure. A challenge to the principle was attempted 
in the English case of  Global Distressed Alpha Fund 
One Limited v PT Bakrie Investindo [2011] EWHC 256 
(Comm), where a creditor sued an Indonesian com-
pany in England under an English law guarantee. The 

1 In an English scheme, a ‘practice statement letter’ is typically sent to all creditors in advance of  the directions hearing in accordance with the 
Practice Statement [2002] 1 WLR 1345 dated 15 April 2002 and will typically include details of  the proposed scheme including background, 
purpose, key features, proposed composition of  the classes and timeline. One of  the purposes of  the ‘practice statement letter’ is to put the 
creditors on notice of  any issues which may arise as to the constitution of  meetings of  creditors or which otherwise affect the conduct of  those 
meetings. The Practice Statement is also followed in Jersey (see Re Vallar plc [2011] JRC 120 and JLR Note 25).

Notes
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Indonesian company resisted the claim on the basis that 
the Indonesian company had completed an Indonesian 
debt reorganisation composition plan discharging 
the debt under Indonesian law. Mr Justice Teare held 
(despite the desirability of  promoting the principle of  
universality of  bankruptcy proceedings) that he was 
bound by the earlier English authorities and found that 
the discharge under Indonesian law was of  no effect in 
England. The creditor obtained judgment.

So in the case of  a Jersey company with English law 
debts, the use of  a Jersey law scheme of  arrangement 
will not be effective as a matter of  English law, and will 
not prevent creditors taking action in England. 

English schemes for foreign companies

But how can a foreign company such as a Jersey 
company (which by definition is incorporated outside 
the UK) seek to use the scheme provisions of  the UK 
Companies Act 2006? English law approaches this 
indirectly:

1. ‘Company’ is defined in the UK Companies Act 
2006 as ‘any company liable to be wound up un-
der the Insolvency Act 1986’. For these purposes, 
the reference to ‘company’ includes ‘unregistered 
companies’ which in turn include ‘any association 
and any company, with the exception of  a com-
pany registered under the Companies Act 2006 in 
any part of  the UK’. The definition of  ‘unregistered 
companies’ is therefore broad enough to cover 
companies incorporated in a foreign state (Re Sov-
ereign Marine & General Insurance Co Ltd [2006] 
EWHC 1335 (Ch)). 

2. As a result, a foreign company such as a Jersey 
company which does not have its centre of  main 
interests in England and Wales may nonetheless 
be considered an ‘unregistered company’ for the 
purposes of  section 220 of  the UK Insolvency Act 
1986 and susceptible to being wound up on certain 
grounds under section 221 of  the UK Insolvency 
Act 1986. 

3. The English courts have held that when consid-
ering a scheme, the key issue is that the foreign 
company has a ‘sufficient connection’ with Eng-
land and Wales (Re Drax Holdings Limited [2003] 
EWHC 2743 (Ch)). 

4. There have been a compelling number of  cases 
where ‘sufficient connection’ with England and 
Wales was established merely by the fact that 
the facilities were governed by English law (e.g., 

Re Rodenstock [2012] BCC 459; Re PrimaCom (No. 
2) [2013] BCC 219; Re Vietnam Shipbuilding Indus-
try Groups [2013] EWHC 2476 (Ch)). Indeed in the 
case Re APCOA Parking GmbH and others [2014] 
EWHC 997 (Ch), [2014] EWHC 1867 (Ch), the 
English Court sanctioned schemes of  arrangement 
for foreign companies which had no connection 
with England save that the governing law and ju-
risdiction clauses in the facilities documents were 
changed to English law shortly before the scheme 
commenced and solely for the purpose of  imple-
menting an English law scheme. 

So a Jersey company with debts governed by English 
law could potentially use the scheme procedure in the 
UK Companies Act 2006 and such a scheme (if  sanc-
tioned) will be effective in England. 

Effect of an English scheme outside England

The English Court, when exercising its discretion 
whether to sanction a scheme, will want to be certain 
that its order will have substantial and practical effect 
in any other relevant jurisdictions where the company 
operates, in particular its place of  incorporation and 
the jurisdictions where its key assets are located. The 
English Court (and equally the debtor) would be keen 
to ensure that the creditors could not circumvent the 
scheme and enforce their claims against the debtor and 
its assets in other jurisdictions. 

To satisfy the English court, expert opinions on rec-
ognition and legal effectiveness of  the schemes in the 
relevant jurisdictions are normally adduced.2 

The Jersey Courts do generally follow and apply Eng-
lish conflict of  laws principles, and so Jersey law would 
accept that debts governed by a foreign law (e.g. English 
law) are modifiable via a procedure led by the courts 
of  that foreign country. Nonetheless, the Jersey Courts 
will not apply such principles blindly, and in particular 
where the English courts are obliged by the doctrine 
of  precedent to continue to apply principles that are 
subject to criticism (usually from academics or judges 
writing extra-judicially), the Jersey courts can choose 
to follow a different path. Moreover, there is no statute 
or precedent for the Jersey courts to give recognition to 
an English scheme of  arrangement. So an opinion from 
a Jersey law expert dealing with the effectiveness of  an 
English order in Jersey may well be qualified. 

A qualified opinion of  this nature may be sufficient 
for the English court, but it does not of  course guaran-
tee that this is what will in fact happen. An opinion is 
just that: an opinion. It is in the interests of  the debtor 

Notes

2 While there have been precedents where such opinions were delivered by legal counsel advising the parties involved in the scheme, the English 
Court in Re Magyar Telecom B.V. [2013] EWHC 3800 (Ch) expressed the view that the independence of  such opinions would be enhanced if  
such reports were provided by experts unconnected with law firms professionally engaged in the scheme. 
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to ensure that once the scheme becomes effective, it will 
be binding on the creditors and respected in all the rel-
evant jurisdictions. As there is no statutory gateway for 
recognition of  an English law scheme in Jersey, any rec-
ognition of  an English scheme in Jersey would proceed 
on the grounds of  comity. The Jersey court will scrutinize 
the English order, and may not adopt it in full, or may 
grant recognition on terms. Alternatively, the company 
could wait until a creditor pursues proceedings in Jersey 
and raise the English scheme as a defence, but this gives 
rise to the risks inherent in fighting a rear-guard action 
before a court unfamiliar with the background, perhaps 
when circumstances have changed and under new time 
pressures. In short, risks remain.

A parallel Jersey scheme

For a Jersey debtor with English law debt those risks 
can be removed by implementing parallel schemes in 
England and Jersey. The schemes are likely to be inter-
dependent, such that they either stand or fall together.

Where Jersey is the place of  incorporation of  the 
debtor, Jersey has a specified scheme regime that can 
be used, and the Jersey Court will have jurisdiction. 
Whilst there is no Jersey statute or case that says paral-
lel schemes are necessary, parallel creditors’ schemes 
in England and Jersey have been used on several occa-
sions. The company will have complete comfort that 
the variation of  the debt by the English courts will be 
effective under English law, but also that the domestic 
process has been followed and will be binding in Jersey 
– and thus prevent creditor actions in Jersey. 

For its part, the English court has no difficulty with 
parallel schemes being initiated in the place of  incor-
poration and also in England (in the case of  Jersey, see 
for example, In Re Drax Holdings Limited [2003] EWHC 
2743 (Ch), [2004] 1 BCLC 10 at para 34; and Re 
Telewest Communications plc (No. 1) [2004] EWHC 924 
(Ch), [2005] 1 BCLC 752 at para 2). The English court 
will also be satisfied that it is not exercising exorbitant 
jurisdiction, or making orders which may be ineffective 

in Jersey, because the parallel Jersey scheme, if  ap-
proved by the Jersey Court, will be binding in Jersey. 

As to mechanics, the scheme document is likely to 
be the same in both countries, creditors will be able to 
raise any substantive objections in either court, and 
because identical scheme documents (with identical 
classes) and similar court papers can be used, the costs 
ought not to be prohibitive. It will only be necessary 
to summon one meeting of  creditors to vote on both 
schemes at the same time. 

As to effectiveness elsewhere (beyond England and 
Jersey), having parallel schemes in the country of  the 
law of  the debt and the place of  incorporation maxim-
ises effectiveness in third countries, in particular any 
countries which recognise the Jersey law scheme but 
not the English law scheme and vice versa.

A final note

Of  course, the initiation of  (or even the threatened use 
of) a statutory mechanism which is effective to cram 
down creditors in both jurisdictions may be sufficient 
to persuade the holdouts to agree to a consensual 
restructuring. 

Indeed, the authors’ firms (Cleary Gottlieb Steen & 
Hamilton LLP in London and Bedell Cristin in Jersey), 
working together with Robin Knowles CBE QC and 
Daniel Bayfield of  South Square, recently acted on the 
implementation of  parallel creditors’ schemes of  ar-
rangement in England and Jersey as part of  the recent 
successful restructuring of  syndicated bank facilities of  
over USD 5 billion for United Company Rusal plc (‘Rus-
al’), a Jersey company listed on the Hong Kong Stock 
Exchange, which is one of  the world’s largest produc-
ers of  aluminium with operations in 19 countries and 
more than 61,000 employees. 

The schemes came before the Courts of  England and 
Jersey on 10 and 15 July 2014, respectively. Having ob-
tained orders from the respective Courts to commence 
the scheme process, Rusal’s further negotiations with 
lenders led to a consensual restructuring. 
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